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Pre-incorporation contracts are those contracts between promoters and the third 
party in order to establish a new corporation. Pre-incorporation contracts are 
necessary for any newly-established corporation. Not only does it have great influence 
on the transaction security, but also it relates to the rights and liabilities of promoters, 
the third party and the newly-established corporation. As a result, pre-incorporation 
contracts differ from common contracts or agreements. It is significant to study on 
pre-incorporation contracts. 
Since the Company Law of People’s Republic of China (2005) entered into force 
on January 1st, 2006, more than two years has passed by. However, the rules of 
pre-incorporation contracts are still in the same status as before. What’s worse, so far, 
there are no interpretations on pre-incorporation contracts in effect at all and there are 
little academic discussion on this subject in our country. Situations in the U.K and the 
U.S. are totally different. They get a complete and concrete system of 
pre-incorporation contracts. So this article is based on the comparison of 
pre-incorporation contracts in the U.K. and the U.S.  
Except the preface and the epilogue, this article is divided into three parts.  
Part one tells a normal case of pre-incorporation contracts. Through analysis of 
the case, the author begins her research on pre-incorporation contracts. And then, the 
author introduces the statutory rules of pre-incorporation contracts in China and 
analyses the defections of these rules. What’s more, the author also introduces some 
related normative documents, especially the Supreme People’s Court on Several 
Issues Concerning the Trial of Company Cases (draft for soliciting opinions), and 
makes an analysis of them.  
Part two introduces the common law rules and statutory rules in the U.K. and the 
U.S. After the introduction, the author makes a comparative analysis of these two and 
puts forward her own opinion. 
Part three is about the concrete proposes of the author on the construction of 
pre-incorporation contracts in China. The author holds that the concept of 














pre-incorporation contracts should not be invalid. Meanwhile, promoters should take 
the main liability for pre-incorporation contracts. The author still holds that we should 
learn from the U.K. and the U.S. to distinguish liabilities of different persons for 
pre-incorporation contracts according to different types of pre-incorporation contracts. 
And also we can introduce “the ratification theory” in the U.S. to our country. And 
then, the author holds that we should make particular rules on pre-incorporation 
employment contracts. At last, the author sets forth some complementary measures, 
such as a reasonable period of ratification, the legal reasons for promoters free from 
liabilities and the burden of proof, the concrete liabilities between promoters or 
promoters and the newly-established corporation, the liabilities when the corporation 
is claimed invalid, the liabilities when action occurs and incorporation is still in 
process, and so forth. 
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第一章  我国规制公司成立前合同的相关法律规定 
 
第一节  从一起公司成立前合同纠纷谈起 
 




定，原告朱志林于 2004 年 10 月 28 日与杭州西湖绿生有限公司（以下简称“绿
生公司”）签订了一份技术服务合同。2005 年 2 月 20 日双方又签订了一份补充
合同，将前述绿生公司变更为千岛湖公司。后双方就合同事项发生争议，朱志林
对绿生公司负责人余书平提起了诉讼，但千岛湖公司直到该案进入诉讼程序后的


















                                                        
① 案例来源：北大法意数据库，（2005）泰民三初字第 10 号《江苏省泰州市中级人民法院民事裁定书》. 
② 吴越，茅院生.先公司民事行为的案型归类及责任分配[J].法律科学，2005，（5）：107. 












































                                                        
















































                                                        
① 史尚宽.民法总论[M].北京：中国政法大学出版社，2000.148. 
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